No. 95-3822

United States of Anerica,

Appel | ee,
Appeal fromthe United States

District Court for the
Sout hern District of |owa.

V.

Ronald D. Wallingford,

Appel | ant .

ENE T R R

Submitted: April 8, 1996
Filed: April 30, 1996

Before MAGLL, Circuit Judge, HENLEY, Senior Circuit Judge, and LOKEN,
Circuit Judge.

HENLEY, Senior Circuit Judge.
Ronald D. Wallingford appeals froma final judgnent of the district
court! entered upon a jury verdict finding himguilty of conspiracy to

distribute and distribution of nethanphetamine. W affirm

Wal lingford first argues that the district court violated Fed. R
Crim P. 43(b) (1), which provides:

The further progress of the trial to and including the return

of the verdict . . . will not be prevented and the defendant
will be considered to have waived the right to be present
whenever a defendant, initially present at trial . . . is

voluntarily absent after the trial has commenced (whether or
not the defendant has been infornmed
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by the court of the obligation to remain during trial)[.]

In this case, Wallingford was present from May 31, 1994, when trial
began, until Friday, June 3, 1994, when both sides rested. However ,
Wal | i ngford was not present when trial resunmed for closing argunents at
8:30 a.m on Monday, June 6. At 9:00 a.m, in response to the court's
i nquiry, counsel confirned that he had not heard from Wl lingford and that
Wl lingford did not have a tel ephone. The court stated that after having
di scussed the matter informally with both counsels, it would proceed with
closing argunents, instructions and jury deliberations but would informthe
jury that Wallingford was unable to attend. Wallingford' s counsel noved
for a mstrial, suggesting that Vallingford' s absence might be due to
health problens. The court denied the notion for a nistrial and issued a

bench warrant for Wallingford' s arrest. Before closing argunents and
instructions, the court informed the jury that "M. Wallingford was unabl e
to be with us today." After the jury convicted Wallingford, counsel filed
a nmotion for a new trial, alleging, anong other things, a Rule 43
vi ol ati on. In denying the notion, the district court held that
Wal I ingford, who still had not appeared, had suffered no prejudice from

concluding the trial in his absence, noting he had been present for all of
the trial except for closing argunents, instructions and deliberation. The
court further noted that delaying the trial would have been a hardship on
the jurors and to reconvene a new jury woul d have been a waste of judicial
resources. Wal lingford was eventually arrested on March 2, 1995 and
sentenced on Cctober 31, 1995 to 235 nonths inprisonnent.

On appeal Wallingford does not contend that he was not voluntarily
absent from trial on June 6. Nor does he disagree that the district
court's finding regarding voluntary absence is reviewed for clear error and
that its decision to proceed with trial in absentia is reviewed for an
abuse of discretion. See United States v. Davis, 61 F.3d 291, 302 (5th
Cir. 1995), cert.




denied, 116 S. C. 961 (1996). Rather, he argues that the court conmmtted
reversible error by failing to conduct a proper inquiry into whether he was
voluntarily absent. The governnent responds that even if the district
court had erred, any error is harmess since Wallingford concedes that he
was a fugitive on the norning of June 6.

In deciding whether to proceed with trial in absentia, a district
court nust determine and nmke appropriate findings "(1) whether the
defendant's absence is knowi ng and voluntary, and (2) if so, whether the
public interest in the need to proceed clearly outweighs that of the
voluntarily absent defendant in attending the trial." [d. In addition
to aid appellate review of a finding of voluntary absence, a district court
should "at the tinme nmake a record inquiry to attenpt to ascertain the
expl anation for the absence of the accused." United States v. Krout, 56
F.3d 643, 646 n.5 (5th Cr. 1995) (internal quotation omitted), cert.
denied, 116 S. C. 782 (1996). However, it is clear that "a violation of
Rule 43 may in sone circunstances be harmess error."” Rogers v. United

States, 422 U. S. 35, 40 (1975). In this case, we agree with the governnent
that assunming the district court should have nade a nore thorough inquiry
to deternmine whether Wallingford was voluntarily absent, any error was
harm ess. As the governnment points out, Wallingford concedes he was a
fugitive and thus cannot prove he was involuntarily absent when court
convened the norning of June 6. Indeed, "no issue of the voluntariness of
hi s di sappearance [has] ever [been] raised." Taylor v. United States, 414
Us. 17, 20 (1973) (per curian).

In simlar circunstances, appellate courts have found harm ess error
and no abuse of discretion in a district court's decision to proceed with
trial in absentia. For exanple, in United States v. Guyon, 27 F.3d 723,
727 (1st Cir. 1994), the defendant did not dispute the district court's
finding that he was voluntarily absent, but argued reversible error because

the court failed to



make findings concerning its balancing of interests. The First Circuit
held that "any error the court nmade in failing to make explicit findings

was harm ess" and that the court did not abuse its discretion in
proceeding with trial in absentia, given that the defendant had "fled at
the el eventh hour, in an apparent attenpt to manipulate trial process in
the exact manner that [Rule] 43(b) is designed to prevent." 1d. at 728.
See also United States v. Krout, 56 F.3d at 646 (even if record did "not
show unequi vocal |y that [defendant] voluntarily absented hinmself fromthe

proceedi ngs" no abuse of discretion in proceeding with trial in absentia,

"especially in the light of the fact that [defendant] was apprehended over
one year later"). The Suprene Court has stated that "there can be no doubt
what ever that the governnental prerogative to proceed with a trial may not
be defeated by the conduct of the accused that prevents the trial from
going forward." Taylor v. United States, 414 U S. at 20 (interna

guotation omtted).

W also reject Wallingford' s argunent that the district court erred
infailing to grant his nmotion for a new trial based on an extra-judicial
contact between an alternate juror and a restaurant enployee. On Friday,
June 3, while the alternate juror, who was wearing a juror identification
badge, was on a lunch break at a restaurant near the courthouse, a
restaurant cashier said to her, "I hope you don't find "emguilty." The
alternate juror inmmediately reported the comment to the nenbers of the jury
and to a court security officer, who in turn reported it to the district
court. On Monday, after the jury retired for deliberations, the court
conducted a hearing at which the alternate juror, who did not serve on the
jury, testified that she believed that the conmment was a casual remark and
did not "think that [the cashier] neant anything specific," explaining that
the cashier "would [not] have any clue what trial | was on" and woul d have
said the remark to "anybody standing there with a juror tag on."
Wl lingford did not nove for a mistrial or request that the court exanine
the jury



panel concerning the comment. However, in a nmotion for a new trial, he
all eged juror msconduct based on the conment. The court denied the
notion, noting that the comment was unsolicited and that the juror pronptly
reported it. Moreover, the court found that Wallingford had not been
prejudiced by the reporting of the coment to the jury because it was
not hing nore that an "off-hand remark by a restaurant enployee."

Initially we note that "by failing to object to the procedures used
by the district court or to request a mstrial," Wallingford has failed to
preserve this issue for appeal. United States v. Behler, 14 F.3d 1264,
1268 (8th Cir.), cert. denied, 115 S. C. 419 (1994). "Accordingly,
[Wal i ngford] is entitled to a new trial only if the district court

committed plain error resulting in a manifest injustice." |1d. Here, we
find no plain error. Wallingford's reliance on Renmer v. United States,
347 U. S. 227 (1954), is misplaced. In Renmmer, the Suprene Court held that
"[in] a crimnal case, any private communication, . . . directly or

indirectly, with a juror during trial about the matter pending before the
jury is, for obvious reasons, deened presunptively prejudicial." 1d. at
229. However, "[t]he presunption of prejudice does not apply unless the
extrinsic contact relates to 'factual evidence not devel oped at trial.""
United States v. Bluneyer, 62 F.3d 1013, 1016 (8th G r. 1995) (quoting
United States v. Cheyenne, 855 F.2d 566, 568 (8th GCr. 1988)), cert.
denied, 116 S. . 1263 (1996). Here, there is no presunption of prejudice
because, as the district court found, the "off-hand remark" did not refer

to the factual evidence at the trial. See id. at 1016 (jury foreman's
hypot hetical question to an outside attorney was not presunptively
prejudicial because it did not relate to substantive matter in case)
Mor eover, Wallingford did not prove actual prejudice; nor do we think he
could. Indeed, "[i]n context, we do not believe that any reasonabl e person
could interpret the [comment] to be anything other than a casual" non-
specific renmark. United States v. Day, 830 F.2d 1099, 1104 (10th Gir.
1987) (no




prejudice arising from governnent's investigating agent and witness's
casual remarks to juror during restroombreak).? See also United States
v. Richmann, 860 F.2d 837, 839 (8th Cir. 1988) (alleged conment by juror
to witness was harnmless, inter alia, because it was "beneficial to

[defendant] and detrinental to the governnent") (overruled on other grounds
by United States v. Covos, 872 F.2d 805, 809-10 (8th Cir.), cert. denied,
493 U. S. 840 (1989)), cert. denied, 490 U S. 1089 (1989); United States v.
Castello, 830 F.2d 99, 101 (7th Cir. 1987) ("harm ess contact between a
juror and a security officer is not grounds for reversal") (per curian.

Accordingly, we affirmthe judgnent of the district court.?
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2ln Day, 830 F.2d at 1105, the court applied the Remmer
presunption of prejudice because the contact was between a person
associated with the case and a juror, but found that the governnent
had overcone the presunption of prejudice and defendants had failed
to denonstrate actual prejudice.

Wal li ngford has submitted a pro se brief but has not noved
for leave to file the brief. Even if he had noved to file the
brief, we would deny the notion. "Generally it is Eighth Grcuit
policy to refuse to consider pro se filings when a party is
represented by counsel." United States v. Blum 65 F. 3d 1436, 1443
n.2 (8th Gr. 1995), cert. denied, 116 S. . 1435 (1996). W find
no reason to depart fromthe policy in this case.
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